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(i)

<r snr?gr(srfl) t rfa a1{ aa;fa f4fa a0a large nf@at /nf@raw aer zfharra
raar ?
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate

_auth~ty in the following wa .
National Bench or Regional Bench of Appellate Tribunal framed under GST Act/ CGST Act
in the cases where one of the issues involved relates to place of supply as per Section
109(5) of CGST Act, 2017.
State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other
than as mentioned in ara- A i above in terms of Section 109 7 of CGST Act, 2017
Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST
Rules, 2017 and shall be accompanied with a fee of Rs. One Thousand for every Rs. One
Lakh of Tax or Input Tax Credit involved or the difference in Tax or Input Tax Credit
involved or the amount of fine, fee or penalty determined in the order appealed against,
sub·ect to a maximum of Rs. Twent -Five Thousand. .
Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along
with relevant documents either electronically or as may be notified by the Registrar,
Appellate Tribunal in FORM GST APL-O5, on common portal as prescribed under Rule 110
of CGST Rules, 2017, and shall be accompanied by a copy of the order appealed against
within seven da s of filin FORM GST APL-O5 online.
Appeal to be filed before Appellate Tribunal under Section 1 12(8) of the CGST At, 2017
after paying 

(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned
order, as is admitted/accepted by the appellant; and

(ii) A sum equal to twenty five per cent of the remainingamount of Tax in dispute,
in addition to the amount paid under Section 107(6) of CGST Act, 2017, arising

_______ from the said order, in relation to which the a eal has been filed.
The Central Goods & Service Tax (Ninth Removal of Difficulties) Order, 2019 dated
03.12.2019 has provided that the appalto tribunal can be made within three months
from the date of communicatio~t,~~~~,date on which the President or the State
President, as the case ma be, g as 6 . (Tribunal enters office, whichever is later.
sg srl7neat# arfr aafe? sf@ , f@gr sit a4lra mrant#fa fu, srfreff
fqmfrr aaarzwww.cbic. ov.±l, . 1 $e
For elaborate, detailed and pr '$l tung to filing of appeal to the appellate
authorit , the a ellant ma ref&t_#5 _sip&vvw.cbic. ov.in.
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F.NO. GAPPL/ADC/GSTP/908-910 & 1183/2023-APPEAL

ORDER-IN-APPEAL
BRIEF FACTS OF THE CASE:

M/s. Otsuka Pharmaceuticals India Pvt Ltd., [GSTIN: 24MFCC0602G1ZD], 199-201,

206 to 210, Village Vasna Chacharwadi, Taluka - Sanand, Ahmedabad, Gujarat 
382213 (herein after referred to as the "appellant") have filed the following appeals

against the refund sanction/rejection orders (herein after referred to as the "impugned
order(s)") as mentioned below passed by the Assistant Commissioner, CGST, Division 
IV, Ahmedabad North Commissionerate (herein after referred to as the "adjudicating
authority") for amount shown against respective ARN Nos. (hereinafter referred to as

the "respondent') on account of "Export of goods I Service without payment of tax
(accumulated ITC) under Letter ofUndertaking (LUTJ'. The details are as under:
TABLE -A:

Sr Appeal File
.N Number
0

442856

(8)

Amount
of refund
rejected
(in Rs.)

(7)

Amount
of Refund
sanctione
d
(In Rs.)

16698814

(6)

Refund
claimed
(In Rs.)

17141670
01.04.2021

(4) (5)

Refund sanctioned
Order (Impugned Refund
Order-RFD-06) No. claimed for
& Date / Refund the month
Application ARN /period
No. & Date

(3)

Date of
filing of
appeal

ZH241 1220270136
/24.11.2022

23.02.2023 (ARN NO. to
AA2409220904719 30.06.2021
27.09.2022

GAPPL/ADC/
GSTP/ 908
/2023

(2)

1

(1)

6777121947880020156512
01.07.2021
TO
30.09.2021

ZK241 1220234603
/ 22.11.2022

21.02.2023 (ARN NO.
AA240922090547Y
27.09.2022

ZM2412220371982
/28.12.2022 01.10.2021

27.03.2023 (ARN NO. TO 67536256 64629788 29
AA241222004177U 31.03.2022
02.12.202.2

Brief facts of the case in all these 03 (three) appeals is that the appe

under GSTIN - 24MFCC0602G lZD being a pharmaceutical com

GAPPL/ADC/
GSTP/
909/2023

GAPPL/ADC/
GSTP/1183/2
023

dealing into various pharmaceutical products which are sold within and outside India.

The export of goods is done without payment of tax under the Letter of Undertaking
("LUT"). Since the appellant had made export of goods without payment of IGST, and

had filed refund of Input Tax Credit accumulated for amount of Rs.1,71,41,670/-,

Rs.2,01,56,512/- &: Rs.6,75,36,256/- respectively (as per Table-A above) and for the

period 01.04.2021 to 30.06.2021, 01.07.2021 to 30.09.2021 and 01.10.2021 to

31.03.2022 respectively (as per Table-A) under Section 54 of the CGST Act, 2017 read
with Rule 89 of the CGST Rules, 2017.

2

3

2.

. registered

Subsequently, the Assistant Commissioner, CGST, Division - IV, Ahmedabad North

Commissionerate, has sanctioned refund amount partially as shown against Col no.7

and rejected partial amounts as shown against Col No.8 in the Table-A above for the
respective months on the following grounds that:
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F.NO. GAPPL/ADC/GSTP/908-910 & 1183/2023-APPEAL

1. ORDER NO. ZH2411220270136 dated 24.11.2022 {APPEAL NO.
GAPPL/ADC/GSTP/908/2023) :

The refund amount ofRs.4,42,856/- has been rejected on thefollowing grounds:

-The refund amounting to Rs.4,09,147/- has been rejected on the ground that the
explanation to Rule 89(4) of CGST Rules, pertaining to deriving the value ofgoods
exported out ofIndia (lower ofFOB value or invoice value) shall not be applicablefor
calculating the Adjusted Total Turnover and hence, the value of Adjusted Total
Turnover shall be taken asper GSTR-1/3Bfor thepurpose ofcalculating refund.

- 'The ITC amounting to Rs. 1, 64,255/- are not eligible for the purpose of refund
application as the said invoices are not reflected /not matched with GSTR-2A and
consequently, the refund amounting to Rs. 33,709/- has been rejected.

2. ORDER NO. ZK2411220234603 dated 22.11.2022 [APPEAL NO.
GAPPL/ADC/GSTP/909 /2023) :

The refund amount ofRs.6,77,712/- has been rejected on thefollowing grounds:

- The refund amounting to Rs. 6,24,828/- has been rejected on the ground that the
explanation to Rule 89(4) of CGST Rules, pertaining to deriving the value ofgoods·
exported out ofIndia (lower ofFOB value or invoice value) shall not be applicablefor
calculating the Adjusted Total Turnover and hence, the value ofAdjusted Total
Turnover shall be taken asper GSTR-1/3Bfor thepurpose ofcalculating refund.

- The ITC amounting to Rs.3,08,860/- are not eligible for the purpose of refund
application as the said invoices are not reflected Inot matched with GSTR-2A and
consequently, the refund amounting to Rs. 52,884/- has been rejected.

3. ORDER NO. ZIM24112220371982 dated 28.12.2022 (APPEAL NO.
GAPPL[ADC[GSTP[1183/2023):

The refund amount ofRs.29,06,468/- has been rejected on thefollowing groun.

- The refund amounting to Rs. 28,70,336/- has been rejected on the ground
explanation to Rule 89(4) of CGST Rules, pertaining to deriving the value o
exported out ofIndia (lower ofFOB value or invoice value) shall not be applica.
calculating the Adjusted Total Turnover and hence, the value ofAdjusted
Turnover shall be taken asper GSTR-1/3Bfor thepurpose ofcalculating refund.

- The ITC amounting to Rs.1,37,624/- are not eligible for the purpose of refund
application as the said invoices are not reflected Inot matched with GSTR-2A and
consequently, the refund amounting to Rs. 36,133/- has been rejected.

3. Being aggrieved with the impugned order(s), the appellant preferred appeal(s) on
the following grounds:

A. The explanation to Rule 89 for deriving value of goods exported shall be
applicable to entire rule.

1. The mere ground for rejecting the partial refund claim(s) by the adjudicating
authority is that explanation to Rule 89(4) of CGST Rules, 2017 pertaining to deriving

the value of goods exported out of India (lower of FOB value or Invoice value) shall not
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F.NO. GAPPL/ADC/GSTP/908-910 &8 1183/2023-APPEAL

be applicable for calculating the Adjusted Total Turnover and hence, the value of
Adjusted Total Turnover shall be taken as per GSTR-1/3B.

2. The explanation to Rule 89(4) has been inserted vide Notification No. 14/2022
Central Tax dated 05.07.2022, which has been re-produced below:

"Explanation - For the purposes of this sub-rule, the value ofgoods exported out of
India shall be taken as -

(i) The Free on Board (FOB) value declared in the Shipping Bill or Bill of
Export Fonn, as the case may be, as per the Shipping Bill and Bill of
Export (Forms) Regulations, 2017; or

(ii) The value declared in tax invoice or bill ofsupply,
Whichever is less."

As per the above explanation, for the purpose of Rule 89(4), the value of goods

exported out of India shall be taken as lower of (i) Free on Board value (FOB) or

(ii) Invoice value. The explanation mandates that the value of goods exported

out of India be taken as the FOB value or Invoice value whichever is less, the

said mandate is applicable for the entire sub-rule since the explanation starts

with the words "for the purpose ofthis sub-rule". Further, the definition of the

terms to be used in the formula for calculating the amount of eligible refund are

also contained within the same sub-rule only. It is therefore, a natural

corollary that the explanation would be applicable in respect of the definitions

of all the terms contained in Rule 89(4), and not only to the calculation

turnover or zero-rated supply of goods as contented by the adjudicating
authority.

3. The definition of "Adjusted Total Turnover" as provided under Rule 89(4) of the
CGST Rules, 2017, is re-produced as under:

"(E) "Adjusted Total Turnover" means the sum total ofthe value of-

(a) The turnover in a State or a Union Territory, as defined under clause (112
Section 2, excluding the turnover ofservices; and

(b) The turnover ofzero-rated supply ofservices determined in terms ofclause(D
above and non-zero-rated supply ofservices,
Excluding

(i) The value ofexempt supplies other than zero-rated supplies; and
(ii) The turnover ofsupplies in respect ofwhich refund is claimed under

sub-rule(4A), or sub-rule (4B) or both, ifany,
during the relevantperiod.

4. The above definition under clause (a) refers to the turnover in a State under

Section 2( 112) of CGST Act, 2017, for the purpose of deriving value of Adjusted Total

Turnover. Hence the said section 2(112) of CGST Act, as re-produced below will have
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to be referred in order to understand the value of turnover in a State that has to be
considered for deriving the value of Adjusted Total Turnover in the purpose of
calculating refund amount as per Rule 89(4):

"(112) 'turnover in State' or 'turnover in Union territory" means the aggregate
value ofall taxable supplies (excluding the value ofinward supplied on which tax
is payable by a person on reverse charge basis) and exempt supplies made
within a State or Union territory by a taxableperson, exports ofgoods or services
or both and inter-state supplies ofgoods or services or both madefrom the State
or Union territory by the said taxable person but excludes central tax, State tax,
Union territory tax, integrated tax and cess."

5. As per the above definition, the "exports of goods" or services are to be included

in the "turnover in a State". What shall be the value of such "exports of goods"
has not been defined in the said Section 2(112). It is to be noted that for the
purpose of Rule 89(4), the value of exports of goods shallbe taken as the lower of
FOB value or invoice .value. Hence, it is very clear that for the purpose of
calculation of refund amount in the case of zero-rated supplied without payment
of tax under bond or letter or undertaking, the value of exported goods shall be
taken as provided in the Notification No. 14/2022-CT dated 05.07.2022 i.e lower
of FOB value or the invoice value. Accordingly, the value of export of goods in the
numerator as contained in turnover of zero-rated supply of goods as well as in
the adjusted total turnover in denominator should be taken as lower of FOB
value or the invoice value in line with the explanation to Rule 89(4) of the CGST
Rules. In the present case, the explanation has been made applicable to the
entire sub-rule and hence, adopting the view that explanation will be applicable to
one definition of rule and not to another, is completely irrational. For
interpretation of the explanation, they made reliance on (i) the judgment of
Supreme Court in case of M/s. Navin Chemicals Mfg. and Trading Vs. Co
Customs - 1993 (68) ELT 3 (SC) and (ii) decision of CESTAT NewDelhi in the
of Commissioner of C.Ex, Jaipur Vs. J K Synthetics - 1998 (99) ELT
(Tribunal).

6. From the above formula and explanation, it can be inferred that the intention of
law is to resolve the disputes arising due to different values of export of goods
adopted by taxpayers at the time of claiming refund and therefore, in order to
ensure uniformity, the explanation to Rule 89(4) has been inserted to consider the
lower value of export of goods for the formula of sub-rule (4). If different values
are adopted for same supply i.e export of goods in formula for calculation of
refund, itwill lead to such an absurd interpretation. It is therefore, the contention
raised by the adjudicating authority that "the value of exported goods for
calculation ofAdjusted Total Turnover" should be taken as per GSTR-1/3B and not
according to the explanation provided under the sub-rule, deserves· to be set
aside.
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B. The impugned order is non-speaking, non-reasoned passed without
considering the substantial please made by the appellant.

7. The appellant submitted that the impugned order passed by the adjudicating

authority is non-speaking, non-reasoned and passed without considering the

substantial pleas made by the appellant. And on this ground along, the impugned

order is liable to be set aside as being invalid and bad-in-law to the extent it is

prejudicial to the interest of the Appellant where partial refund is rejected. The

adjudicating authority in impugned order at Point 9(iv) and (v) has merely

reproduced the explanation to Rule 89(4) of CGST Rules, 2017 and definition of

"Adjusted Total Turnover" as per Section 2(112) of the CGST Act, 2017 and

concluded that the value of Adjusted Total Turnover will be taken as per GSTR

1/3B for the purpose of refund calculation. The adj. authority failed to give

reasons as to how the explanation to Rule 89(4) will only be applicable for

computing "turnover of zero-rated supply of goods" and not to "Adjusted total
turnover".

C. The invoices are reflected in GSTR-2A and hence, ITC on such invoices
should not be rejected.

8. The ground on which refund of Rs.33,709/-, Rs. 52,884/- and Rs. 36,133/

respectively is that the invoices pertaining of ITC has not been reflected / not

matched with GSTR-2A and hence the ITC on such invoices is/ are not eligible for
the purpose of calculating refund.

(i) In this regard, it is submitted that the appellant has availed Net ITC i.e

total ITC as per the invoices less credit note(s) issued by the supplier(s),
however, the supplier(s) has not declared the credit note(s) in their GST

and hence, such credit note(s) are not reflected in the GSTR-2A

appellant. However, the invoices on which ITC has been avail 
correctly reflected in GSTR-2A and ITC has been rightly availed
appellant.

(ii) Further, it is submitted that due to non-reporting of credit note(s) by the

supplier(s), the amount ofITC reflected in GSTR-2A is higher as compared

to ITC availed by the Appellant. However, the appellant has availed ITC

after reducing the value of credit note(s) thereby availing lesser ITC. While

the appellant has availed lesser ITC, the adjudicating authority has
disallowed the entire ITC.

It is further requested to set aside the impugned order passed by the adjudicating
authority and allow the appeal with consequential relief.
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PERSONAL HEARING :

4. Personal hearing in the matter on all these three appeals held on 9.2.2023 in
person. Mr. Tapas Ruparelia and Mr Nirmit Shah, both Chartered Accountant,
appeared personally on behalf of the appellant in all these three appeals as authorized
representative. During P.H. they submitted that (i) as regards the denominator, in the
formula, FOB has to be taken in the adjusted total turnover as per Rule 89(4) and not
the invoice value. Therefore two different value of export should not be taken by the
Ld. Refund Sanctioning Authority and (ii) as regards the difference in GSTR-2A and
actual invoice value, the appellant has availed ITC after reducing the Credit Note value
only and which is considered for calculation of Refund and not amount of ITC in
GSTR-2A. Thus they have claimed only admissible amount of refund after reducing
credit note(s) ITC.

DISCUSSION AND FINDINGS:

5. I have gone through the facts of the case, written submissions made by
the 'appellant' alongwith appeal memorandum, submissions during personal hearing
and documents available on record. Since the issue involved in all the present three
appeal(s) are identical in nature, all these appeals are disposed of, through a common
order. I find that the following two issues to be decided in the instant case(s) is
(1) whether the partial refund rejection order(s) for the period (i) April 2021 to
June 2021 (ii) July-2021 to Sept-2021 and (iii) October-2021 to March-2022
passed by the Adjudicating Authority are in conformity with Section 54 of CGST
Act, 2017 read with Rule 89(4) of CGST Rules 2017 (in light of Notification No.
14/2022-central Tax dated 5.7.2022) and are legal and proper or otherwise?
And;

(2) The ITC availed by the appellant as mentioned in the respective impugn . ~
1. 'bl h · f • ~~•rR:'iJ,trrefund Order(s) are e1g e or not for t e purpose o refund calculation s ',%,

I ,o r"V ~° <invoices are not reflected / not matched with the GSTR-2A of the appellam ± $ale :alz»6. I find that all the three refund claims have been passed by the adjud1'c~-
authority on 24.11.2022 (Order No. ZH241 1220270136), 22.11.2022 (Order
ZK2411220234603) and 28.12.2022 (Order No. ZM24 12220371982) respectively and
communicated to the appellant on same day. The appellant filed present appeal(s) on
23.02.2023, 21.02.2023 and 27.03.2023 respectively i.e. within three months time
limit, and accordingly the, present appeal(s) are filed within the time limit repectively
as prescribed under Section 107(1) of the CGST Act, 2017, hence same are considered
as filed within time limit.
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•

6.1 I find that in the present appeal(s) the appellant contended that

Adjudicating Authority has rejected the partial refund claim(s) merely on the ground

pertaining to deriving the value of goods exported out of India (lower of FOB value or

Invoice value) shall not be applicable for calculating the Adjusted Total Turnover (i.e in

denominator) and hence erred in calculating the Adjusted Total Turnover and Zero
rated turnover as per the Rule 89 of the CGST Rules, 2017, and the value of Adjusted
Total Turnover has been taken as per GTR-1/3B.

For this, I refer to the Rule 89(4) of the CGST Rules, 2017, under which various

definitions for claiming input tax credit refund, the relevant definitions ·are re
produced as under:

Rule 89 (4) of the CGST Rules, 2017:

"Rule 89 (4) : In the case ofzero-rated supply of goods or services or both without
payment oftax under bond or letter ofundertaking in accordance with the provisions of
sub-section(3) of Section 16 of Integrated Goods and Services Tax Act, 2017 (13 of
2017), refund ofinput tax credit shall be granted as per thefollowingformula-

Refund Amount= (Turnover of Zera rated supply of goads+ Turnover of zero
rated supply of services)NetITC/Adjusted Total Turnover
Where-

{A) " Refund Amount" means the maximum refund that is admissible;

(B) "Net ITC" means input tax credit availed on inputs and input services during
the relevantperiod other than the input tax credit availed for which refund is
claimed under sub-rule {4A) or (4B) or both;

(CJ "Turnover of zero-rated supply of goods" means the value ofzero-rated
supply of goods made during the relevant period without payment of tax
under bond or letter or undertaking or the value which is 1.5 times the value
oflike goods domestically supplied by the same or, similarlyplaced, supplier,
as declared by the supplier, whichever is less, other than the turnover o ,Gae,
supplies in respect ofwhich refund is claimed under sub-rule (4A) or (4~B~. ~;~~~ c~.•,.111."'~i
both. s Rte <et ±}

D) "Turover of zero-rated supplu of services" means the value of zero S5 f?3
supply of services made without payment of tax under bond or lette "Gr%, ss
undertaking, calculated in thefollowing manner, namely:

Zero-rated supply of services is the aggregate of the payments received
during the relevantperiodfor zero-rated supply ofservices and zero-rated
supply ofservices where supply has been completed for which payment
had been received in advance in any period prior to the relevant period
reduced by advances receivedfor zero-rated supply ofservices for which
the supply ofservices has not been completed during the relevantperiod;

(E) "Adjusted Total Turnover" means the sum total ofthe value of:
(a) the turnover in a State or a Union Territory, as defined under

clause (112) ofSection 2, excluding the turnover ofservices; and
{b) the turnover ofzero-rated supply ofservices determined in terms

of clause (DJ above and non zero-rated supply of services,
excluding-

'
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(i) the value ofexempt supplies other than zero-rated supplies;
and

(ii} the turnover of supplies in respect of which refund is
claimed under sub-rule {4A} or sub-rule (4B} or both, ifany,
during the relevantperiod.

Further, the term "Turnover in a State or a Union Territory" has been defined vide
Section 2(112)' of the CGST Act, 2017, which is reproduced below:

"Section 2(112): "Turnover in State" or "Turnover in Union
Territory" means the aggregate value ofall taxable supplies (excluding
the value of inward supplies on which tax is payable by a person on
reversed charge basis) and exempt supplies made within a State or
Union Territory by a taxable person, exports ofgoods or services or both
and inter-state supplies ofgoods or services or both madefrom the State
or Union territory by the said taxable person but excludes Central Tax,
State Tax, Union Territory Tax, Integrated Tax and Cess"

6.2 Further, I refer to the Para-4 of the CBIC's Circular No. 147/03/2021-GST dated

12.03.2021 under which it has clarified that the same value of zero-rated /export

supply of goods, as calculated as per amended definition of "Turnover of zero-rated

supply of goods", need to be taken into consideration while calculating "turnover in a

state or a union territory'', and accordingly, in "adjusted total turnover" for the
purpose of sub-rule (4) of Rule 89.

6.3 I also refer to the.explanation to Rule 89(4) has been inserted by the Boar

Notification No. 14/2022-Central Tax dated 05.07.2022, the relevant
reproduced as below:

"8. In the said rules, in rule 89,
(a) .
(b) ..
(c) In sub-rule(4), thefollowing Explanation shall be inserted, namely"

"Explanation.- For the purposes of this sub-rule, the value of goods
exported out ofIndia shall be taken as-
(i) the Free on Board [FOB) value declared in the Shipping Bill
or Bill of Export form, as the case may be, as per the Shipping
Bills and Bill ofExport (Forms) Regulations, 2017; or

(ii) the value declared in tax invoice or bill ofsupply,
whichever is less.".

6.4 From the above para 6.1 to 6.3, it is clear that for the purpose of sub-rule (4) of

Rule 89, the value of goods exported out of India shall be taken as lower of Free on

Board Value or Invoice value and is applicable for the entire sub-rule which

mentioned as "for the purpose of this sub-rule" in Notification No.14/2022-CT dated

5.7.2022. I find that the adjudicating authority has erred while calculating the
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Refund amount under Rule 89(4) of the Act, and I am of the considered opinion that
same value should be taken in Numerator as well as Denominator.

Here, I find that the adjudicating authority has considered and calculated adjusted
total turnover by taking the value as per GSTR-l/3B in denominator of the refund

formula, but the adjudicating authority erred to consider it in numerator also in the

refund formula, which resulted into . increase adjusted total turnover in the

denominator. From the above, I am of the view that adjusted total turnover should be

calculated as per explanation to Rule 89(4) vide Notification No. 14/2022-CT dated

05.07.2022 and as per the provisions of Rule 89 of CGST Rules, 2017 and export

value from GSTR-1/3B need not to be taken while computing the refund amount.

From the above, in my opinion, I find that the adjudicating authority should adopt
single approach for computation of refund amount in the refund formula instead of

adopting two different approaches to determine the same. This means, same values of

exports of goods should be taken into numerator and denominator while computing

the refund amount. Thus, I find that the adjudicating authority has erred in the

impugned order(s) for computing the refund amount(s) which is/are not proper and

legal as per the Rule 89(4) of CGST Rules, 2017 and thus erred in sanctioning of
partial refund amount(s) while passing the impugned order(s).

7. The second issue in the present appeal(s) is that the adjudicating authority has

observed that for the ITC amount(s) mentioned in impugned order(s), the appellant are

not eligible for the purpose of refund calculation as the said invoices are not reflected
•/ not matched with respective month's GSTR-2A and consequently, the re

amount(s) have been rejected vide impugned order(s) respectively.

In the present appeal(s), I find that during the course of verification of subject

claim(s) filed by the appellant, it has been noticed by the adjudicating authori

the invoices of Annexure-B submitted/ uploaded by the appellant are not reflected in

GSTR-2A/ amount of invoices not matched with the uploaded invoices or invoice
numbers are not matched. Therefore, the ITC of these invoices are not eligible for the
purpose of refund calculation. ·

7.1 I this regard, I would like to refer to the Para-5 of the CBIC's Circular No.

135/05/2020-GT dated 31.03.2020, which is re-produced as below:

5. Guidelinesfor refund of Input Tax Credit under Section 54(3):
5.1 .....
5.2 The matter has been examined and it has been decided that the refund of
accumulated ITC shall be restricted to the ITC as per those invoices, the details of
which are uploaded by the supplier in FORM GSTR-1 and are reflected in the
FORM GSTR-2A ofthe applicant...... "
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The aforesaid Circular No. 135/05/2020-GST dated 31.03.2020, is further clarified
vide Circular No. 139/09/2020-GST dated 10 June 2020 by the Board, wherein, as
per Para 3.2 of it has been decided and clarified that

"3.2 In this context, it is noteworthy that before the issuance of Circular No.
135/05/2020-GST dated 31March 2020, refund was being granted even in respect of
credit availed on the strength of missing invoices (not reflected in FORM GSTR-2A)
which were uploaded by the applicant along with the refund application in the common
portal. However, vide Circular No. 135/05/2020-GST dated 31s March 2020, the
refund related to these missing invoices has been restricted. Now, the refund of
accumulated ITC shall be restricted to the ITC available on those invoices, the details of
which are uploaded by the supplier in FORM GSTR-1 and are reflected in the FORM
GTR-2A ofthe applicant."

From the above, it is very clear that the appellant will only be eligible for those ITC
amount as per those invoices, the details ofwhich are uploaded by their supplier(s) in
FORM GSTR-1 and are reflected in the FORM GSTR-2A of the applicant. Hence, I
uphold the order passed by the adjudicating authority to this extent.

8. Considering the above facts, the adjudicating authority is hereby directed to
process the refund application(s) of the appellant by applying the single approach for
taking value of exports as per the Rule 89(4) i.e FOBvalue declared in Shipping or
Invoice value declared in tax invoice , whichever is less and same value of export shall
be taken in formula while calculating the totaladjusted turnover. The 'Appellant' is
also directed to submit all the relevant documents/submission before the adjudicating
authority.

9. In view of above discussions, the impugned order(s) passed by the
adjudicating authority is/are modified for being not legal and proper as per
Section 54 of the CGST Act, 2017 read with Rule 89(4) of the CGST Rules,
2017 and the refund amount shall be re-determined, accordingly I partially
allow the present appeal(s) of the "Appellant" without going into merit of all other
aspects, which are required to be complied by the claimant in terms of Section 54 of
the CGST Act, 2017 read with Rule 89 of the CGST Rules, 2017. As regards the ITC
on invoices not reflected /or mismatched in GSTR-2A, I reject the appeal(s) on the
ground discussed in para 7 to 7.1.

10. ft«aafgraf Rt&ala fqza sataR fanstar?t
10. The appeals filed by the appellant stands disposed of in above terms.

.-.

(Ade 1-$
Joint Commissioner (Appeals)

Date? .7.2023

ByR.P.A.D.
To
M/s. Otsuka Pharmaceuticals India Pvt Ltd., [GSTIN : 24AAFCC0602G1ZD],
199-201, 206 to 210, Village Vasna Chacharwadi, Taluka - Sanand,
Ahmedabad, Gujarat - 382213

1",4v-
(teasfvase.)
Superintendent,
Central Tax (Appeals), Ahmedabad
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Copy to:

1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner, CGST 8, C. Excise, Appeals, Ahmedabad
3. The Commissioner, Central GST & C.Ex, Ahmedabad North Commissionerate.
4. The Dy/ Assistant Commissioner, CGST &, C.Ex, Division- IV,
Ahmedabad North Commissionerate.

5 . .The Additional Commissioner, Central Tax (System), Ahmedabad North Comm'te.
6. The Superintendent (Systems), CGST Appeals, Ahmedabad, for publication of the
OIA on website.
7. Guard File./ P.A. File.

¢

)

Page 12 of12


